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FELDMAN, Justice

11 We granted review to determinewhether aperson may maintain adamage action under the

Adult Protective ServicesAct (APSA), A.R.S. § 46-455et seq., for injuries caused by negligent medica

careprovidedtoavulnerableor incapacitated adult. Examiningtheinterplay between APSA andtheMedical

Malpractice Act (MMA), A.R.S. § 12-561 et seq., we conclude that under some circumstancessuch an

action may be maintained.

12 NormaMcGill died on November 7, 1997, at age sixty-four. The cause of her death, as

listed on her desth certificate, was cardiac arrest due to neurotoxicity secondary to medicationsand breast



cancer metastasis.!

13 Ms. McGill had along history of psychiatricillnessand had been placedin behaviora hedth
facilities, under the care and treatment of various providers, for about thirty years. 1n 1993, ComCare, a
company providing behaviord and menta health services, assgned acasemanager to coordinaieMs. McGill's
care needs, together with a psychiatrist and a nurse to monitor her medications and related needs. From
October 1994 until April 1997, Doctor Tran, apsychiatrist employed by ComCare, assumed respons bility
for monitoring Ms. McGill’ smedication and careand ng her psychiatric condition. From September
1994 until March1997, Doctor BeachwasMs. McGill’ sprimary carephys cian; hecontinuedinthat capacity
during the time when ComCare was responsible for Ms. McGill’s psychiatric care.2

14 After Ms. McGill’ s degth, her estate, on behaf of Ms. McGill and her surviving children
(collectively Fantiffs), brought anaction against Doctor Beach, ComCare, and Doctor Tran (collectively
Defendants), dleging their negligence, neglect, and abuse of Ms. McGill entitled Plaintiffsto recover under
both APSA and MMA.. Defendants moved to dismissthe APSA claim onthe groundsthat acts of medica
negligence could not form thebasisfor an APSA action. Judge Hotham, thetrid judge, ruled that an action
based on negligence could be maintained under either or both acts. Defendants subsequently moved for
summary judgment, aleging that under the facts of the case, Plaintiffs theorieswere necessarily based on
Defendants' acts of medica malpractice, thus precluding an APSA action. By that time, the case had been
transferred to Judge Albrecht, whoruled that Plaintiffs APSA claimwashbased on Defendants mapractice

in caring for Ms. McGill and that something more than mal practice must be shown to establish an APSA

! The parties do not agree on the cause of death, there evidently being some difference between
the expert testimony andthedesth certificate. Of course, thematter having beendecided on summary judgmernt,
at thisstagewe must view thefactsin thelight most favorable to the party opposing the motion for summary
judgment. Rule 56, Ariz.R.Civ.P.; Orme School v. Reeves, 166 Ariz. 301, 308, 802 P.2d 1000, 1007
(1990).

2 Paintiffsclaim that ComCare was d'so responsiblefor Ms. McGill’ sgenerd health care. Doctor
Beach seemsto take that position also. See letter from James L. Beach, D.O., dated Aug. 5,1997. We
leave thisissue to the trid court on remand.



dam. Accordingly, Judge Albrecht dismissed the APSA claim, leaving the medica mapractice clamsfor
jurytrid. Plaintiffsbrought adirect specia action in this court, seeking relief from that order. We declined
jurisdiction, referring thematter tothecourt of gppeds. Rule7, Ariz.R.P.Spec.Act. Afterthecourt of gpped's
declined jurisdiction, Plaintiffs sought review by thiscourt. Rule8(b), Ariz.R.P.Spec.Act. Theissueisone
of first impresson and statewideimportance. We granted review, thus accepting jurisdiction of the specid
action proceeding. We do not usudly review pretrid rulings granting partid summary judgment but do so
inthe present case for the reasons described in our prior opinion deding with APSA, Denton v. Superior

Court, 190Ariz. 152,154,945 P.2d 1283, 1285 (1997). ThereasonsgiveninDenton for takingjurisdiction

dill goply. Id.

DISCUSSION

A. The Adult Protective Services Act

15 Adopted in 1989, the civil verson of APSA was intended to create agtatutory civil cause

of action. 1d. Thelegidature crested this cause of action with the following words:
Anincapacitated or vul nerableadult whoselifeor hedthisbeing or hasbeen
endangered or injured by neglect, abuse or exploitation may filean action
insuperior court against any person or enterprise that has been employed
to provide care, [or] that has assumed alegd duty to providecare. . ..

A.R.S. 8§ 46-455(B) (emphasis added). Incapacitated adults include those suffering from
animparment by reason of mentd illness, menta deficiency, mentd disorder,
physicaillnessor disability, [or] advanced age. . . totheextent that theperson
lackssufficient understanding or capacity tomakeor communicateinformed
decisions concerning his [or her] person.

A.R.S.846-451(A)(5). Vulnerableadultsarethoseover eighteenyearswhoare* unableto protect [themsdlves]

from abuse, neglect or exploitation by others because of aphysica or mental impairment.” A.R.S. §46-



451(A)(10). Ms. McGill, of course, fits either definition, and APSA clearly covers her.?

16 We have previoudy dluded to legidative purpose with respect to protection of the elderly:
“Arizonahasasubstantia popul ationof el derly people, andthel egid aturewasconcerned about el der abuse.”
Denton, 190 Ariz. a 156, 945 P.2d at 1287. We continue to believe it clear from the text of the statute,
theconditionsprevaentinthisstate, and thesparsel egidativehistory* that thetatutewasintended toincrease
the remedies available to and for elderly people who had been harmed by their caregivers. 1d.

M7 The statute creates acivil cause of action for an incapacitated or vulnerable adult who has
been*injured by neglect, abuseor exploitation....” A.R.S.846-455(B). Thedefinitions, however, create
some degree of ambiguity because, while the action may be maintained for either neglect or abuse, abuse
includesinjury caused by negligent actsor omissions. A.R.S. §46-451(A)(1).> Neglect, however, “means
apaternof conduct . . . resultingindeprivation of . . . medication[or] medica services....” A.R.S. 846

451(A)(7).5

3 For theba anceof thisopinion, our useof theterm“incapacitated” includesthe statutory definition
of both incapacitated and vulnerable adults.

* Inresponding toaguestion by thesenate committee considering the 1991 amendmentstoAPSA’s
avil causeof action, theExecutiveDirector of theAssociationfor Retarded Citizenstedtified that the” intention
[of the civil remedy provided by APSA] isto protect these [adults], and hopefully the only effect on the
relationship between aservice provider and g nincapacitated adult] would betoincreasethe qudity of care
and the attention given to the [adult] to avoid liability [of the service provider].” Minutesof Arizona State
Committee on Judiciary (chaired by Sen. David Bartlett), hearing on S.B. 1081, Feb. 12, 1991.

® A.RS. §46-451(A)(1) defines abuse as:

(@ Intentiond infliction of physicd harm.

(b) Injury caused by negligent acts or omissions.
(€) Unreasonable confinement.

(d) Sexud abuse or sexud assault.

® A.R.S. 8§ 46-451(A)(7) defines neglect as “a pattern of conduct without the person'sinformed
consent resultingindeprivation of food, water, medi cation, medical services, shdlter, cooling, heating or other
services necessary to maintain minimum physica or mental hedth.”

5



B. Contentions

18 Thegaute swording hasresultedindiffering viewsbetweenthe partiesinthisand, wesuspect,
many other cases. Plaintiffs contended that acts of negligence, even asingle such act by aphysician caring
for anincapacitated adult, will provideabasisfor an APSA action. Defendantsdisagreed, andthetrid judge
ruled that “ something in addition to medica mapractice” isneededto enable Plaintiffsto maintainaso-cdled
elder abuse action. See Minute Order, Oct. 18, 2001.

19 Fantiffsredy onDenton inarguingtousthat thel egid atureintended to provideincapacitated
adultswith the extraprotectionsprovided by APSA, including theright of survivorsto recover damagesfor
pain and suffering after the deeth of the protected adult. See Denton, 190 Ariz. at 156-57, 945 P.2d at
1287-88. Defendants respond that the legidature meant what it said in A.R.S. § 46-451(A)(1)(b) when
it required the plural — actsor omiss ons— and when, indefining neglect, it referred to apattern of conduct.
A.R.S.846-451(A)(7). Thus,asingleact of negligenceisnot actionableunder APSA. Further, Defendants
argue, thelegidatureintended MMA tobetheexd usvestautegoverning medicad mdpracticeactions. A.R.S.
§ 12-561 et seq. Thus, an action based on negligence by physciansis governed solely by MMA, which
providesashorter satuteof limitations, lacksprovisonsfor surviva of damagecdlamsfor painand suffering,

and prohibits application of the collaterd sourcerule. 1d.

C. Whether a single act of negligence triggers APSA
110 Weturnfirg to Plaintiffs suggestion that we must gpply A.R.S. § 1-214 and thus construe

the plurd phrase*negligent actsor omissions” in APSA toincdludeany singlenegligent act or omission.” We

" A.R.S. § 1-214. Words of tense, number and gender

A. Wordsin the present tense include the future as well as the present.

B. Wordsinthesngular number incdudetheplurd, andwordsintheplurd numberindude
the sngular.

C. Words of the masculine gender include the feminine and the neuter.

D. Words of the feminine gender include the masculine and the neuter.

6



do not agree with Plantiffs submisson that the provisonsof A.R.S. § 1-214(B) that a statute’ swords“in
the plurd numberincludethesingular” should beappliedrigidly andthusdeterminetheresol utionof thiscase.®
Wedonotbelieverigidapplicationof A.R.S. §1-214isappropriate, giventhestatutel ayingdownthegenera
rulerequiring ustointerpret statutes* liberadly” andin suchamanner as“to effect their objectsand to promote
jugtice” A.R.S.§1-211(B). Further, we are commanded not to apply the statutory rules of construction

when* such constructionwoul d beincons stent withthemanifestintent of thelegidature” A.R.S.81-211(A).

111 Our courts have dways construed A.R.S. § 1-214 as a permissve statute, permitting us
to interpret the sngular asthe plurd and the plurd asthe sngular when such aninterpretation will enable us

to carry out legidative intent. See Long v. Napolitano, Ariz. , 143,53 P.3d 172,184

143 (App. 2002) (legidature suse of angular “any county” doesnot require usto apply satuteto only one
county smply because A.R.S. § 1-214(B) says use of sngular incdludes plurd); In re Ryan A., 202 Ariz.
19, 25925, 39 P.3d 543, 549 11 25 (App. 2002) (useof “parent” in statutemay be construed to mean both
parents); seealso Satev. Shepler, 141 Ariz. 43,44, 684 P.2d 924, 625 (App. 1984) (useof plura includes
sngular).

112 Our court of gpped shasheldthat theprovisonsof A.R.S. 8 1-214 must beapplied cons sently
withthoseof A.R.S. § 1-211, which require usto effect legidativeintent. Homebuilders Ass' n of Central
Arizonav. City of Scottsdale, 186 Ariz. 642, 649, 925 P.2d 1359, 1366 (1996). Asthe court of appeals
hasheld, the purposeof thestatute* construing plura and singular nounsand verbsinterchangesbly istoavoid

requiring the legidature to use such expressons as ‘ person or persons,” ‘he, she, or they,” and *himsdlf or

8 Inone casein which we were asked to apply the provisonsof A.R.S. § 1-214, werejected the
argument that the command of the statutory predecessor of A.R.S. § 1-214(B) that the words “ masculine
gender include thefemining’ be gpplied so that the satute limiting jury duty to men only would be construed
toincludewomen. McDanielsv. State, 62 Ariz. 339, 343, 158 P.2d 151, 153 (1945) (incorrectly upholding
vaidity of statute, notwithstanding equa protection provisonsof Ariz. Congt. art. Il and art. VI, § 2, stating
that citizensincludedwomen, thusproviding Arizonawomenwithright of suffragebeforeU.S. Congt. amend.
XIX wasrdtified in 1920).



themsdlves.’” 1d. (ating EARL P. CRAWFORD, THECONSTRUCTION OF STATUTES 374 (1940)); seealso
2ANORMANJ. SINGER, SUTHERLAND STATUTES & STATUTORY CONSTRUCTION §47.34 (6™ ed. 2000).

Wethusinterpret A .R.S. §1-214 asapermissvestatuterather than amandatory i njunction of interpretation.

113 Fndly, rigidapplication of therulesof congtructioninA.R.S. 8 1-214wouldviolaethegenerd
precepts of statutory construction we have adopted inthe past. Hayesv. Continental Ins. Co., 178 Ariz.
264, 268, 872 P.2d 668, 672 (1994) (where statute’ stext is clear and unambiguous, we apply it without
resorting to other methods, where there is ambiguity, we interpret by attempting

to determinelegidative intent; where we cannot ascertain legidative intent on pecific issue, weinterpret in
manner that furthers perceived gods of relevant body of legidation).

114 We do not believeinterpreting APSA s0 asto gpply to any and every single act of medica
mal practice would be cons stent with the legidature’ s obvious intent to protect a class of mostly elderly or
mentdly ill citizensfrom harm caused by thosewho haveundertakento givethemthecarethey cannot provide
for themsdlves. Cong der foramoment thesituation of asurgeonwho, whileoperating onapatient, negligently
falstoremoveaningrument or discover aperforationintheviscera: Such negligenceand theresultinginjury
can afflict anyone, not just the incagpacitated, and is completely separate from the unique role of caregiver
and incgpacitated recipient. Thus, it would fal only within MMA, not APSA.

115 But Defendants and amici argue that abuse— negligent actsor omissons— must dway's
involve multiple acts committed over aperiod of time. Thus, they say, asingle act of “smple negligence’
cannever condtituteabuseor neglect under APSA. Brief of American Association of Physciansand Surgeons
at 14. Putting asdethe difficulty of separating smple from complex negligence, we neverthel ess conclude
that such an easy solution, appealing asit may be, will not servethe purposesfor which APSA was enacted.
Congder, for example, the nursewho places an incapacitated person in abathtub, turnsonthe water at too

high atemperature, and is distracted for amoment. Thissingleand smple act of neglect isdirectly related



to the caregiver’ sresponsbility in caring for theincapacitated patient and isone fromwhich that patient may
not be able to protect him or herself.

116 We therefore conclude that we can neither automaticaly limit the negligent act or omission
wordingof A.R.S. 846-451(A)(1) toaseriesof negligent actsnor say that asingleact of negligence involving
anincapacitated personwill never giveriseto an APSA action. Weholdinstead that to be actionable abuse
under APSA, thenegligent act or acts(1) must arisefrom therelationship of caregiver and recipient, (2) must
be closely connected to that relationship, (3) must belinked to the servicethe caregiver undertook because

of therecipient’ sincapacity, and (4) must be related to the problem or problemsthat caused theincapacity.

117 We arewel| awvarethat thisformulation doesnot provide an easy, bright-linetest for judges
andjuries. Butwebdieveit best servesthepurposesof thel egidation and addressestheproblemsthelegidature

sought to correct.

D. Whether remedies provided by APSA and MMA are mutually exclusive

118 Defendantsand amici arguethat even aseriesof actsof medica ma practice cannot provide
abasisfor an APSA action. Mapractice clams, they say, may be pursued only under the provisionsand
remedies contained in MMA.. This contention fails for several important reasons.

119 First, wewouldeviscerate APSA and completely defeat | egid ative purposewereweto adopt
Defendants argument. According to MMA, amedical mapractice action is not limited to dams againgt
physicians but includes clams againgt any “licensed hedlth care provider” whose * negligence, misconduct,
errorsoromissions’ causedinjury or desth. A.R.S.812-561(2). A licensed heslth careprovider isdefined
as any person or entity licensed by the state “to provide health care, medical services, nursing servicesor
other health-related services” A.R.S. 8 12-561(1)(a). Thus, if MMA provides an exclusve remedy, dl

or at least the grest maority of caregiversto the incapacitated would be immune from APSA actions and



APSA wouldbeatoothlesstiger. Further, MMA prohibitsmedica mal practiceactions* based upon assault
and battery.” A.R.S. §12-562(B). Thisdirectly conflictswith the APSA provisonsdefining abuse, inter
alig, asintentiondly inflicted harm and sexud abuse or assault. A.R.S. 8§ 46-451(A)(1)(a) and (d). The
text isclear, but evenif it werenot, wemust concludetheat thelegid ature could not haveintended toimmunize

adoctor, nurse, or other provider from APSA liability for sexud assault or other intentiondly inflicted injury.

120 Nor doesthedatute stext permit usto cond udethat Something morethannegligenceisreguired
to condtitute abuse. What more could that be? Defendants suggest that a“mental State greeter than mere
lack of duecareisrequired,” such as“intent to harm or at least disregard of thelikely harm.” Supplementa
Brief of Defendant Beach & 1. But abuseasabasisfor an action isdefined asbeing elther intentiona harm,
negligent harm, unreasonabl e confinement, or sexua abuse or assault. A.R.S. 8§ 46-451(A)(2) (a) to (d).
Thus, the legidature explicitly stated that both intentionaly caused harm and negligently caused harm could
condtituteabuse. Nor could we concludethat thelegidature meant to require ashowing of grossnegligence
to sustain aplaintiff’ sburden of proving abuse. The Satute speaksonly of negligent actsor omissons. The
legidaturesurdly knowshow to requireashowing of grossnegligence, having used that terminagreat number
of satutes. See, e.g., A.R.S.833-1551(C)(2) ("Grosdy negligent” meansaknowing or recklessindifference
to the hedth and safety of others.).
121 But weneed not rely onlogic to concludethat actsof medical negligencecanformthebas's
for an APSA clam. We are required by text to rgect Defendants argument that MMA and APSA civil
actions are mutudly exclusve. The APSA datute addresses the issue explicitly in these words:

A civil actionauthorized by thissectionisremedia and not punitiveand does

not limit and is not limited by any other civil remedy or crimind action or

any other provisonaf law. Civil remediesprovided under thistitlearesupple-

menta and not mutualy exdusive.
A.R.S. § 46-455(M).

122 Thetext istherefore quite clear: MMA isacivil remedy, and APSA is not limited by any

10



other civil remedy. APSA was enacted subsequent to the 1976 adoption of MMA and, asthetext states,
provides a supplement to other civil remedies. We thus conclude that when the requirements described in

paragraph 19 are met, acts of medica negligence, including asingle act in some Stuaions, may provide a

basisfor an APSA action.
E. Interplay between civil and criminal actionsunder APSA
123 Defendants argue that if an act of medica negligence is encompassed within the scope of

the APSA datutes, doctors who have committed nothing more than medica ma practice may be charged
with felonies under A.R.S. § 46-455(A), which states that a care provider who “causes or permitsthelife
of the [incapacitated] adult to be endangered or his hedthto beinjured or endangered by neglect isqguilty
of aclass5fdony.” (Emphasisadded.) Thus, we bdievethefearsof Defendantsand amici are misplaced.
Civil actionsmay bemaintained for neglect or abuse. Abuse, but not neglect, ind udesnegligent actsor omissons.
Cf. A.R.S. §46-451(A)(1)(b) and A.R.S. § 46-451(A)(7). APSA’sfdony provisonsthereforedo not
apply to casesof abusebut only to neglect cases, whichrequireapatternof conduct. A.R.S. 846-451(A)(7).
Thiscase, of course, doesnotinvolvecrimind prosecutionunder A.R.S. §46-455(A); nor dothefactsrequire

us to determine what may condtitute a pattern of conduct sufficient to meet crimina standards.

F. Resolution

124 We turn now to gpply our holding to the facts of this case. We noteat the outset that the
casearosx=out of agpecid action chalenging JudgeAlbrecht’ sruling granting summeary judgment to Defendants
on the APSA clam. Thus, we do not have afull record of the facts obtained by the parties in discovery
proceedings. Nor werethelitigantsaware of the standardsfor an APSA actionin preparing for and arguing
the summary judgment motions. Fromthebriefsand fromtheportionsof therecord providedinthegppendices,

we can conclude, however, that theclaimagainst Doctor Tran certainly couldfall within APSA. Againtaking
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thefactsinalight most favorableto Plantiffs, aswemus, it woul d appear that Doctor Tranwasthepsychiatrist
inchargeof treatingMs. M cGill for sometwo and one-half years, ending approximeately seven monthsbefore
her death, andthat shewasadministered Ha dol, apsychotropi c drug that requiresmonitoringtoguard against
the serious S deeffect of tardivedyskinesa. PlantiffsclamMs. McGill might have been treeted with other,
less dangerous medications, such as Ativan, in conjunction with low doses of Haldol. Thus, Doctor Tran
wastrestingMs. McGill for themental problemsthat caused her incapacity, her injury arosefromthat course
of treatment,® and that treatment wasi ntended to addresstheincapacitating condition. Doctor Tran’ salleged
negligent acts were therefore part of the service he undertook because of Ms. McGill’ s incapecity, were
closdly connected to his relaionship as a caregiver to Ms. McGill, and were related to the problems that
gaverisetoMs. McGill’ sincapacity. Giventhestandardswehavelaid downfor maintainingan APSA action,
we believe summary judgment should not have beengranted on the APSA claim againgt Doctor Tran and
ComCare, hisemployer.

125 The case againgt Doctor Beach appearsto beweaker. Fromwhat we can gather, it seems
that Ms. McGill wastaken to Doctor Beach' s office for agenerd physical examination on two occasions.
Thegandard of careevidently required that aphys cian performingagenerd physica examinationof awoman
of Ms. McGill’s age and condition order ayearly mammogram. Doctor Beach did not do this; in fact, no
mammogram was performed until sometime after Ms. McGill last saw Doctor Beach. Plaintiffscdam that
Ms. McGill’ s rdaives had requested mammograms and that Doctor Beach did not honor those requests.
We will not attempt to solve that riddle on the record before us*® Onremand, thetrid judge hasleaveto

reexamine the matter under the sandards we have now articulated and determine whether thereisatriable

° Giventhepartia record and theissue accepted for review, wedonot addressthe causationissues
raised by Defendants with respect to Ms. McGill’ sdeeth. 1t would seem, however, that if Doctor Tran's
negligent monitoringwasacauseof Ms McGill’ scontracting tardivedyskinesa, thecdamfor painand suffering
would survive. See Denton, 190 Ariz. at 155, 945 P.2d at 1286.

10 Wedo not agree, however, with Doctor Beach' s contention that failing to order amammogram
isasgngle act of negligence even when committed on two occasions.
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issue of fact concerning the APSA liahility of Doctor Beach.

CONCLUSION
126 Thejudgment isreversed and the caseisremanded to thetria court for further proceedings
consgtent with this opinion.
STANLEY G. FELDMAN, Justice
CONCURRING:

CHARLESE. JONES, Chief Justice

REBECCA WHITE BERCH, Justice

MICHAEL D. RYAN, Justice

JOSEPH W. HOWARD, Judge

The Honorable Ruth V. McGregor recused hersdf; pursuant to article V1, § 3 of the Arizona Condtitution,
the Honorable Joseph W. Howard, Judge of the Arizona Court of Appeals, Divison Two, was designated
to gt in her stead.
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